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Women and the Law

Overwhelming Evidence:
Reports on Gender Bias
. Inthe Courts

" Editor’s Note: The ill effeces of gender
- bias in the courts have increasingly been
" recognized in the last decade. In this articl
" and the two following, women who have been
~clasely involved in the gender bias movement
" zeport on the findings of special comrr task
.+ forces and speculate on future developments. .

hen TRIAL
sue on women

gust 1983, the gen-
der bias task foree

i movement was in its infancy. The first
“of these task forees, the New Jerscy Su-

preme Court Task Force on Women in

- the Courts, estblished in 1982, had yet
to publish its report. The women's

rights atrorneys who had been calling

-, artention to gender bias in the courts
- for more than 'a decade were stll re-
- garded with skepticism or ignored.

.- Then, in November 1983, the New
- Jersey task force released its findings ar
. the state’s annual judicial college. The
. :New York Times carricd a front-page
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“article entitled “*Pancl in Jersey Finds -
" Bias Against Women in the Courts,”
and women lawyers and judges through-

ourt the country began requesting that

.. their own chief justices initiate similar
~ blue-ribbon investgations. The Confer-
“nce of Chief Justices fearured __a_pro«__V
“gram about gender bias in the courts at

its 1986 annual meering and in 1988

adopred a resolution urging cvery chief -
“justice to establish a task force devoted

1o the study of gender bias in the courts.!
As of December 1989, 30 stares had

“gender bias task forces appointed by the

chiet justice (or, in 2 few instances, the

‘statc bar association) in some stage of
“formation, collecting data or implement-
~ing reforms. Nine of these states—Flor-

ida, Maryland, Massachuserts, Minne-
sota, Nevada, New Jersey, New York,

‘ Rhode Island, and Washington state—
“had published their findings.? Individ-
‘ually and collecrively these reports pro-
York Task Force on Wornen in the Courts,
~**Gender bias against women litigants,
lawyers and court employees is a perva- .
“sive problem with grave consequences.

vide overwhelming cvidence that gender

bias permeartes the court system and
that women arc most often its victims.? -

Task Force Findings

The Supreme Court task forces on
gender bias in the courts arc composed
of appcilate and trial judges, lawyers, bar
leaders, law prolfessors, court adminis-
trators, judicial educators, legistators,
communiry leaders, and social scicnasts.
The ask forees employ a wide range of
dara-coliecton methods. These include

« public hearings with testimony from

Jjudges, lawyers, lidigants, law professoss,

experts, and community organizations;

regional meetings with judges and law- - -

yers; listening sessions with litigants;

reviews of rranscripts, written decisions,
‘and relcvant existing research; empirical
- studics; focus groups with practitioners

and court employees; and surveys.of = .

judges, lawyers, and court personnel. -
_The nine task forces that have reported - -

investigated gender bias in divorce, in
child support, and in domestic violence
and the treatment of women as partici-

pants in the court system. Several re-
ported on rape, damage awards, juvenile -

and adult sentencing, and the status of -

women court employees. Florida exam-

into employment discrimination cases.

- Although the severity of the problems ©~
documented varies in cermain instances -
.from state to state, there is an overall

incd prostitution. Minnesota inquired -~

uniformity. In the words of the New - R

Women are often denied equal justice,

equal treatment and equal opportu-:

nit}’.” Fo!lowing s an _ovcrview. (_J_f- the
- nine task forces” findings. - .

Divorce oo
After divorce, the standard, of living

of mothers and children plunges, while
that of fathers often improves. The -
courts are dircetly implicated. in this
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trend. Many divorang women are cf-
fecuvely denied aceess to cthe courts be-
cause judges disregard che seatutocy
dircctive 1o award approprate interim
and final counsel and expert fees to the
cconomically dependent spouse, who in
the vast majonty of cases is the wife.

The Nevada Supreme Court Gender
Bias Task Force described women un-
dergoing divorce in that state as having
to ““beg [the court], piecemeal, for a few
dollars which she must prove is ‘needed’
to prosecute her action or defense”
while ““the husband spends freely from
community funds for his own legal
needs.”” Experienced family faw practi-
tioners are refusing to represent women
because of the lossés involved in these
cases.

Women’s unpaid work as homemak-
ers and child-rearers, in family businesses,
and on family farms is devalued oc
ignored in the division of property and

the award of alimony. In many swaces,
women receive significantdy less chan
half of the marital assers, bur even where
courts divide the property evenly, the
result is often inequitable. Husbands
receive most of the liquid and incorme-
producing property: Half the macital
assets cannot compensate for the fcr
that in most mardages the principal
asset is the husband’s earning capacity,
to which the wife contributed by sub-,
ordinating her own.

Alimony of any kind, rchabilicative or
indefinite, is rarely awarded; when it is
awarded, it is poorly enforced. The
findings of the Washington State Task
Force on Gender and Justce are illustra-
tive. In its examination of 700 dissolu-
tion case files from 11 coundes, this rask
force found that alimony was awarded
in only 10 percent of cases, and thatin
84 percent of those cases the award was
of limited duradon.

Judges have unrealistic ideas abouc the
employment potential of older home-
makers; women with young children;
and women who, although they arc in
the paid work force, have subordinated
their carcers to those of their husbands
and to the needs of the family. Some
judges appear to rest their decisions on
the impermissible and erroneous as-
sumnption that all women remarry after
divorce so they will be taken care of by
another mar.

Child Support

The failure to award and enforce ade-
quate child support is epidemic, even
in states whose task forces teported after
the federal Child Support Enforcernent
Amendments of 1984, which required
child support guidelines and new en-
forcement mechanisms. This is an ex-
pression of gender bias because when
courts protect fathers’ income and stan-

Jodic Foster playing a rape victim in The Accused. The state supreme court task forces addressed biased treatment of rape victims,
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dards of living it 15 mothers, who by
fanuly agreement are the overwhelming
majonty of custadial parenes, who must
shoulder the burden of child support
alone. For many women this transiates
into working muitiple jobs, going on
welfare, and living on the cdge of
poverty.

Child support guidelines understate
the costs of rearing children. Some
judges and hearing officers refuse to usc
the guidclines or trear them as a ceiling
rather than lgoking at individual family
nceds. Enforcement is often a2 night-
mare. Judge Charlés McClure testified
to the Florida Supreme Court Gender
Bias Study Commission that when he
first became involved jn enforcing child
support, he saw women in his court-
room who had been to court so many
times withour success thac they had
“the look of a prisoner of war’

Many women give up on enforce-
ment because the repeated court ap-
pearances necessitated by adjournments
granted the obligator jeopardize their
employment. In response to task force
surveys, judges claim that chey are will-
ing to use all available sanctions, includ-
ing jail, to force nonpaying parents to
- comply, bur they rarely do so.

Custody

With respect o custody, the task
forees confirmed that some judges and
hearing officers have great difficulty ac-
Cepling men 2s primary caretakers, or as
able o care for infants, with obvious
consequences for decistons abour custody
and visitation. Nonetheless, fathers are
far more successful in custody disputes
than is commonly perceived. The Mas-
sachuseres Supreme Judicial Court Gen-
der Bias Study reported that fathers who
actively seek custody obuin either pri-
mary or joint physical custody in more
than 70 percent of cases,

The task forces also found that cus-
tody awards often punish women who
breach the stereotype of the ideal moth-
er, because, for example, they work out-
side the home or have a sexual relation-
ship outside marriage. Therc is a grow-
ing tendency to award custody 10 the
wealthier parent rather than to award
child support. Given women'’s and
men’s unequal carning power, this con-
stizuzes a paternal preference.

There 15 also significant indifférence ©
spousc abuse in custody cases. Many
judges do oot understand why a man
who bears his wife but not his child
should not be awarded custodﬁ;\érmnc-

ously assuming that husbands’ viokenee
) i :

againse therr wives ends with divoree, so

requests for supervised VISITRTION Can b

demed,

Domestic Violence
Domesnic viokence continues o be an
arca in which women experience signifi-

.cant bias, despite major sTarutory cc-

forms to provide them with cvil and
criminal protections. Courts show lictle
understanding of the circumstances
under which battered women survive
and che ways in which the cvele of vio-
lenee, cconemic dependence, lack of
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support from family and comnmuniry,
and fear of the batterer combine to keep
women in these situatons. The Mary-
lasid Special Joint Committee on Gen-
der Bias in the Courts cited 3 judge who
said he did not believe a petinioner’s
story of her husband’s holding a gun 10
her head *because | don’t belicve that
anything like this could happen to me”
This statement was confirmed in the

_ CoUrt transcript.

Instead of focusing on why men bat-
ter and what can be done to stop them,
many judges and court personnel ask
battered women what they did to pro-
voke the violence, subjecr them to de-
meaning and sexist comments, shuttle
them from court to court, and issuc
mutual orders of protection when the
respondent has not fked a cross-peddon
and there is no evidence that the peti-
rioner was violent. Thesc women arc
then castigated for failing to go forward
with their cascs. Although ininal orders
of protection are granted with greater
frequency than they were in the past,
violators are rarely pumished in any
meaningful way.

Rape, Juveniles, and Prostirucion
As with domestic vielence cases, rape
cascs also are often viewed from the
wrong end of the wlescope, with the
complainant racher than the defendane
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being put on mal. Her dress, demeanor,
conducr, associations, and lifestyle racher
than fus chreats and use of force become
the focus. Although evidence suggests
that courts arc treating stranger-rape
cascs with greater seriousness and sen-
sitivity than in the past, aonstranger
rape, now understood to be the major-
ity of rapes, is still minimized and criv-
wlized. As Justice Rosalie Wahl, chair
of the Minnesota Task Force on Gender
sFairness in the Courts, stated, “Judicial
procedures for handling ‘acquaintance
rape” promises o be one of the major
upcoming issues with which the legal
system must learn to deal effectively and
with fairness to the vicdm.”

The conflicting. stereotypes about
women’s sexuality evident in rape cases—
women arc purity incarnate or seductive
temperesses—are evident in juvenile jus-
tice and prostitution cases as well, Girls,
bur ot boys, are purushed for status of-
fenses such as **running away™ and “in-
comigibility,’” the subtext being a deter-
mination to prevent girls from engaging
in sexual activity, which s acceprable for
boys.

In prostitution cases, women are jailed
while their male clients go free, as if the
women alone are responsible for the
crime. The Florida task force noted the
justice system’s major fatlure to acknowl-
cdge that many young women run away
and engage in prosucution as the oaly
way 1o survive because they are running
from rape in their own homes.

- Damages :

Damages cases, hke divorce cascs,
often devalue women’s unpaid work as
homemakers and mothers. The New
Jersey Supreme Court Task Force on
Women in the Courts found thar the

state’s model jury charge virtually pre-

cluded recognition for work in the
home and that some judges were refus-
ing, and some lawyers were failing to
make, offers of proof on the cconomic
value of homemaker work. The Rhode
Istand Supreme Court Committee on
the Trearment of Wonien in the Courts,
while in its investigation phase, securcd
legislation authonzing recovery for the
value of unpaid homemaker work in
damagges cascs and recognizing that this
value 1s not limited to moncys expended
to replace the homemaker's service.
Court Environment

The gender-biased treatment of wo-
men litgants, witnesses, lawyers, and
court personsel 15 3 martter of concern
everywhere. Even women judges and
jurors are not numune, Women of color
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are subjected o particular disrespect. As
the Massachusetts task force wrote,
“*From their entrance into the court-
house and throughout their participa-
tion in the business of the couns . | |
fwomen] are faced with unnecessary and
unaccepable obstacles that can only be
explained in terms of their gender.”’
Most fundamental is the facr chat
women'’s credibility is often devalued on
the basis of sex rather than substance.
Women are not bélieved simply because
they are women. Women in the courts,
particularly women lawyers, are some-
times subjected to demeaning forms of
address, comments on their physical ap-
pearance and clothing, séxist remarks
and “jokes,” unwanted touching, and
verbal and physical sexual harassment.
Alchough some judges and court per-
sonnel engage in this kind of behavior,
male lawyers were repeatedly cited as the
worst offenders. Male lawyers were also
cited as refusing to take direction from
fernale court employees and as treating
them like their personal secrezaries.
Female lawyers do not receive their
fair sharc of appointments to challeng-
ing and lucrative fee-generating cases.
Women secking judgeships experience
biased questioning from bar selection
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commitrees and umwvarmnted low marks
from lawyers on these commireees and
in the community who aze hostile to in-
creasing the number of women on the
bench.

Implications for the Trial Bar

The rask forces’ focus is the judiciary,
bur the wial bar is implicated in the
groups’ findings as well. Gender bias in
decision-making often reflects gender
bias in advocacy, whether by omission
or commission. Both reflect the gender
bias in our culture and in our legal ed-
ucation. If trial lawyers are to become
truly effective advocares for their female
clients, so too continuing legal educa-
tion must address the way gender bias
affects the livigation process, just as
judicial education is beginning to ex-
plore how gender distorts the decision-
making process. ‘

Given that law schools are just begin-
ning to integrate gender bias issues into
their curricula, it is nort surprising that
few lawyers now in practice are attuned
to these issues. Because few women
were allowed to attend law school unul
the 1970s, most men practicing today
have had litde experience with women
as professional peers. Conscquently,
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they are uncomtortabic with women
attorneys and exhibir the demeaning
behavior documented in the cask foree
reports.

Biased arcitudes toward women are
tostered and reinforced in cascbooks. A
well-known property cascbook pub-
lished in the 1960s advised thar “land,
like woman, was meant 1o be possessed.”
A recent analysis of the fourth edition
of a popular coneracts casebook demon-
strates how it reinforces the view that
“men’s’” work is more important than
“women’s" work, presents few cases in
which women are “‘characters,”’ and
chooses cases in which women occupy
a narrow range of stereotyped life expen-
ences, as someone’s relative or in a ste-
reotypicaily female job.*

An analysis of the seven most widely
used criminal faw texts demonstrates
thar, 1a these texts, domestic violence
is virtually invisible, rape is considered
only from the defense point of view,
and the “reasonable’ individual is always
the average, middle-class, white man.’

The consequences of law schools’
failure to open students’ eyes to the real-
ties of women’s and men's lives and the
ways in which sex stercotypes can cloud”
a lawyer’s judgment are illustrazed by a
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recent sexual harassment case. in 1988,
a Washingron, DC., judge presenting
a program about gender bias in torts and
damages asked several fawvers whether
they had clients who nught serve as
speakers. One male attorney responded
with a letrer about 2 sexual harassment
case he almost refused ro take because
on the telephone the victim sounded
“hysterical.” When he finally met with
her—at his female secretary’s urging—
he thoughr hef. story of outrageous
abusc from a distinguished company
division head seemed “crazy

After the woman’s psychiatrist and
psychologist told this lawyer chac they
belicved her, he went forward with the
case. On the eve of trial he learned of
two other women sexually harassed by
the same man in the same way and that
although all three women had com-
plained to their employer’s internal
Equal Empioyment Opportunity office,
nothing was done. The case serded. The
lawyer said he related this story at lengeh
because of the importance of the confer-
ence’s work,$

“I do not think I am any less sensitive
than most lawyers, but in this case, 1
was about 1o rejecr a meritorious case
because it seemed to be too awful o
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believe, And Fwas mistaking the clients
desperite enes tor jusoce with hyseenia ™

Thes lawyers fature to appreciate the
high fevel of sexual harssmient and vio-
lence in womten's lives and his fabeling
this woman with the classically sexise
epither “hysreriaal’™ is by no means
unique. Continuing legal educarion is
cssential to brdge the gap in under-
standing and life experience this case
lustrates. Moreover, although women
are far more aware than men of gender-
biased behavior because they are ies ob-
ject, no one is born understanding the
ceconomic consequences of divoree, rape
trauma syndrome, or how gender bias
n the medical profession leads to delayed
diagnosis. The context-free, abseract
theorizing that is the hallmark of most
fegal education fails to provide lawyers
with the concrete understanding of the
reality of women’s lives that is cssencial
ro effective advocacy.
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Even litigators whose substantive law

. specialties appear to present no issues of

gender bias (and there are far fewer of
these than onc might think) need to
understand how gender bias may be af-
fecting their professional interactions
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with lawvyers of the opposite sex, and
that they may be disciphned for gender-
btased behavior.

it is not uncommon for male fawyers
to assert that gender-biased behavior is
just another liugation tactic and perfect-
ly acceprable. The hollowness of this
argument becomes apparent when we
compare it with attitudes toward racial
and religious slurs in the courtroom. Al-
though some lawyers engage in this kind
of behavior, no one defends it publicly
as an acceptable litigation tactic. How-
cver, because sex discriminacion is in
many ways the last publicly acceprable
form of discrimination, many lawyers
simply do not understand the meaning
of whart they are doing.

In 1985, I participated in a program
abour gender bias at the Florida Bar As-
sociation annual meering. One of my
co-panclists, a male criminal defense ac-
torney, recounted a case in which he
deliberatcly made a sexist remark to a
female prosecutor to break her rhythm
during cross-examination. He said it

.would never occur to him to use a racial

slur to distract a minority adversary, but
that undl he read the background mare-
rials for the bar program and listened to
the discussion, he had not understood
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that whae he did o the female prosecu-
tar was cqually unaceeprable.

The preposed amendments 0 the
Amenican Bar Assoaadon Code of Judi-
aal Conduct relating to this kind of
conduct should be of direct concern to
all lawvers, A new section tn Canon 3
not only requires judges to refrain from
biased behavior themselves, but obli-

gates them to eliminate such behavior

on the part of those under cheir direc-
tion and coatrol. Lawyers are cited in
particular, :

When and how judges should inter-
vene in these situations is the subject of
increasing discussion in judicial educa-
tion. Lawvers who persist in biased
behavior, both in the courts and at
depositions. will find themselves account-
able 10 the judiciary. There is also a
trend toward interdicring gender-biased
behavior through the codes of profes-
sional responsibility.

Recommendations for Bar
Associations

The numerous recommendations for
retorm in the gender bias task force re-
ports include many addressed directy to
the bar. The rask forces recommend
continuing legal education about every
aspect of domestic violence and the
cconomic consequences of divorce and
child support. They encourage bar as-
soctations to become involved with rape
cnisis centers and prosecutors in educat-
ing the public, as well as the bar, about
rape. They ask that bar members be
cducated abour the nature, incidence,
and conscquences of gender-biased con-
duct i the courts and the need to
demonstate respect for female court

- personnel.

Bar associations and judicial nominar-
ing commissions arc asked to examine
the judicial appointments process to
climinate gender bias against female
candidares and ensure that possible gen-

- der bias against those sccking judgeships

is thoroughly explored.

. In some of the states whose task forces

have reported, the organized bar has
already made a strong response. In New
York, the Staee Bar Association, followed
by many county and city bar associa-
tions, established special commirtees o
unplement the task foree’s recommen-
darions. These commirtrees have drafred
reports and legislation, presented educa-
tional programs for lawyers and judges,
and pursied administrative  reforms.
The New York Stace Bar Association
Special Commitzee on Women in the
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Courts secured amendments to the
stare’s professional responsibility code
respecting gender bias in hinng and
treatment.

Several New Jersey bar associarions
presented programs about the economic
value of homemaker work in damages
cases. According to a former president
of the New Jersey Tral Lawyers Associa-
tion, whers the damages are significant,
lawyers are now making full offers of
proof on this issue. :

New Jersey bar associations also took
action to improve their own trearrment
of women in the profession, such as in-
creasing the number of women com-
mistee members and chairs. The New
Jersey task force counts as one of its
signal accomplishments the elimination
of the performance by a female stripper
at one county bar's annual clambake.

Recentdly, a colleague, Professor
Norma Wikler, and I evaluated the
impact of the New Jersey task force four
years after its report.” Under the aus-
pices of the Women Judges’ Fund for
Justice, we examined the status of the
task force’s recommendations and the
amelioration of the gender bias docu-
mented in case outcome and court in-
teraction. We found significant improve-
ments in the courts and the bar, particu-
larly in the ares of behavior toward
women attorneys on the part of male
judges and atrorneys.

The progress in New Jersey demon-
strates that with leadership from all seg-
ments of the bench and bar, the rask
force reports can promote the learning
and reform that is essential if we are o
eliminate gender bias in the profession
and the courts. a

Notes

! This resolution aiso called for separate task
forces on minority group concerns. Six states
fiow have such task forces,

* Forinformation about cbuining these reports,
<onuct the auchor ar 99 Hudson Strect, 12th
Floor, New York, NY 10013,

¥ Fora complete review of the history, ser Scha-
fran, Gender Bias in the Coterrs, 21 ARIZ. ST,
L.J. 237 (1989). -

* Frug, Re-Reading Conoers: A Frninist Analysis
of & Comomers Casebook, 34 AM. U. L. REV.
1065 (198s),

5 Enckson, Sev By in the Teaching of Criminal
Law, 42 RUTGERS L. REV. (1990).

& For the entire letter, ser Schafian, Lawyers? Lives,
Clients’ Lives: Can Women Liberaz the Profession?
34 VILL. L. REV. 1105 (1989).

7 N. Wikler and L. Schafran, Leaming from the
New Jersey Supreme Court Task Force on
Women in the Courrs: Evaluation, Recom-
mendations and Implications for Other Stares
(Women judges’ Fund for Justice, Washing-
ton, DC. 1989).
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