COURT REVIEW

A Perspective on the Movement to
Eliminate Gender Bias in the Courts

y intent is to put our efforts
in context regarding the
elimination of gender bias in the
courts, by which I mean under-
standing the gender bias reform
movement in its relation to other
social movements and in relation
to the special gqualities of the judi-
- clary. These observations will, I
hope, present a clearer picture both
of where we have been and where
we might wish to go.
For all of us interested in social
change, a historical perspective is
crucial. Regardiess of the scope
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and depth of social movemernts,
such as the movement for women’s
rights which began in the 1960s,
social change will not endure un-
less these movements bring about
lasting reforms in our core institu-
tions. This is especially true of
legal institutions, such as the
courts, whose decisions affect so
profoundly the operation of the
whole of society. Alook backward
to the origins and development of
our current efforts provides an
understanding of how undertak-
ings such as the gender bias task
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forces can serve to secure lasting
change.

Curiously, both the study and
the practice of institutional reform
of the kind we have undertaken
with respect to judicial gender bias
has been neglected by American
social reformers and analysts. One
by-product of our work on gender
bias can be to contribute to such
knowledge by reflecting on what it
is that we have been doing. This is
the task [ undertake. After de-
scribing the social and political
context in which the movement to
eliminate gender bias in the courts
arose, I will discuss the creation of
the National Judicial Education
Program to Promote Equality for
Women and Men in the Courts {the
NJEP) and its catalytic role in the
formation of the gender bias task
forces. Next, I'will comment cnthe
work and significance of the task
forces, and, finally, I will give you
my perspective of the road ahead.
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One main point here will be to
emphasize the changes that oc-
curred in the very rationale for the
gender bias task forces. [ hope to
show that in certain respects these
task forces are unique in American
society and that the specific mis-
sions they have undertaken are
precisely tailored to the task of
bringing reforms to the judiciary.
Of course, this fit of form and
function is much clearer in hind-
sight than it was {o those of us who
were involved in working with the
first task forces, helping to define
their methods and goals. And
therefore, we need to be cautious
in trying to predict the future path
for the task forces or the broader
reform movement. Nevertheless, a
look at the past can help to point
the way in the future.

Conditions for the
emergence of the
movement to eliminate
gender bias in the courts
It is striking how rapidly the
problem of gender bias has emerged
from obscurity to prominence
among judicial concerns. Avisitto
a law library in 1989 would yield
dozens of articles on the topic,
many published in leading legal
and judicial journals. Courses and
course segments on gender bias in
the courts are included in numer-
ous judicial education programs
for state court judges and recently
for federal judges, as well. Now
special task forces across the
country are investigating gender
bias in the states’ judicial systems
and proposing and implementing
a wide range of reforms. And the
pace of change is not slowing,.
The resolutions passed in Au-

- gust 1988 in Rockport, Maine, by

the Conference of Chief Justices
and the Confereénce of State Court
Administrators {see p. 5) called for
the creation in every state of both
gender bias task forces and task
forees for minority concerns. These
resolutions signaled that gender
bias and bias against minorities

had been legitimated by the high-

est level of the judiciary as prob-

lems worthy of official investiga-
tion and reform.

Less than ten years before, the
terms judicial gender bias or gen-
der bias in the courts had not yet
been introduced. As late as 1980,
there was only one article on the
subject in the mainstream legal
and judicial literature, and there
had not yet been a systematic dis-
cussion of gender bias in any judi-
cial education program in the
country, What seems so plain to
us today—pervasive gender bias in
the courts—was then virtually
invisible.

Neediess to say, the lack of at-
tention to gender bias was not due
to any shortage of the bias itself.
Pioneer female litigators in the late
1860s, in both the federal and
state courts, began to observe first-
hand how judges' gender-based
stereotypes and bhiases could
undermine even the most progres-
sive legal reforms through the
exercise of judicial discretion and
through courtroom behavior.

During the 1970s, women law-
yers' firsthand observations of
judicial gender bias were docu-
mented by social scientists and
legal researchers who conducted
empirical studies of the effects of
gender on judicial fact finding and
decision making in numerous areas
of the law. From this uncoordi-
nated research agenda, a disquiet-
ing picture emerged that showed
that gender bias existed in all ar-
eas, operating sometimes to the
disadvantage of men and more
often and more seriously to the
disadvantage of women. [ will give
a few examples that no doubt will
sound familiar.

1. Injuvenile law, numerous stud-
ies corroborated the finding of
the American Bar Association’s
study Little Sisters and the Law
that although the “crimes” that
females are accused of are cate-
gorized asless serfous and harm-
ful to society than those of males,

girls are more often held in de-
tention for longer pericds of time
and are less likely to be placed in
community programs than
boys.!

2. Early studies also noted the
casual response of the legal
profession and the judiciary to
the plight of battered women,
Some researchers interpreted
this finding as evidence of faint
echoes of the common-law view
of a wife as her husband’s prop-
erty lingering in the minds of
some judges and attorneys.

3. The extensive literature gener-
ated by the anti-rape movement
showed that judicial myths re-
garding the nature of male and
fermale sexuality and attitudes
toward the “proper” roles of
women served to punish rape
victims by defining rape (and
spousal abuse} as “victim-pre-
cipitated crimes.”

4. But it was the looming disaster
infamily law that most disturbed
those concerned with equal
justice. Social scientists study-
ingthe consequences of no-fault
divorce in California began to
document the important contri-
bution state courts were unwit-
tingly making to the feminiza-
tion of poverty through seem-
ingly minor day-to-day decisions
in divorce cases. A new under-
class of American women and
children was coming into being
through inadequate support
awards, which were then inade-
quately enforced. Researchers
traced these inequities directly
to misinformation on the judges’
part about the economic and
social realities of women and
men.? Disposable income for
males, meanwhile, typically in-
creased after divorce because of
a combination of court decisions
and the striking gender dispari-
ties in employment and earn-
ings that persist in American
society.

The need to educate judges
about the findings of researchers
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and the concerns of women law-
yers was first articulated by Sylvia
Roberts, a pioneer Title VI litigator
from Louisiana. The idea crystal-
lized in Ms. Roberts’ mind in 1969,
she has said, and she proposed it
the next year to the newly formed
National Organization for Women
{NOW) Legal Defense and Educa-
tion Fund, to which she served as
general counsel. The idea for such
a program had immediate appeal
to the fund since it was aware of
the serious problems that judicial
gender bias was posing for much of
its work., Nevertheless, this or-
ganization understood the hurdies
that would have to be cleared in
any attempt to bring reform to the
judiciary. Roberts’ proposal would
require a breach in the wall society
places around judges and the
courts. This insularity deserves
some special attention, for itis the
source not only of one of the chief
obstacles to reform but of the par-
ticular distinction of the task force
approach.

INSULARITY OF JUDGES

The insularity of judgesis inten-
tional, a matter. of social design,
and desirable. The theory behind
it is that the core judicial norms of

. evenhandedness and impartiality

require-judges to maintain their
distance. Judging, unlike legislat-
ing, is supposed to answer to rela-
tively timeless and nonlocalized
norms of faimess and procedure
rather than to the push and pull of
the political process and the fads
and enthusiasms of the moment.
Thus, judges must be protected
not only from the individuals push-
ing the many reform agendas but
even, in a sense, from the reform-
ers’ aims and ideas.

The advantage of this arrange-
ment for the processes of justice is
apparent, but the arrangement also
has its drawbacks. Not all of those
who would seek to influence the
judiciary are simply special inter-
est groups attempting to bend
judicial deliberations in their fa-

vor. Some are reformers who have
information and ideas essential to
impartial and equitable judging,
which have been overlooked, due
either to judicial inexpertise or to
systematic biases, which judges
may share with much of the larger
society. Those of us involved in
creating the NJEP saw ourselves in
this second category. Ourdilemma

Not all of those
who would seek to
influence the
judiciary
are simply special
interest groups
attempting
to bend
judicial

deliberations ...

was that we, like most other Ameri-
cans, had no basic quarrel with the
ingularity of the judiciary, so long
as it served the purposes for which
it was intended. Yet we sought to
gain a hearing, both to share our
research findings and to stimulate
reflection on the judges' part to
identify and eliminate biases of
their own.

At the time that gender bias in
the courts was first being docu-
mented by researchers, the find-
ings were not available to the
judges. In the 1970s, judicial
education was in its infancy and
generally proceeded according to
the dictum, “Only judges canteach
judges.” Yetthejudges whodid the
teaching did not do field observa-
tions of the immediate causes of
domestic violence nor did they

conduct studies of the relative
economic position of husbands and
wives in the years following a di-
vorce settlement. More impor-
tantly, they were not exposed to
the work of those social scientists
who did do the research. Judges
who served as faculty for judicial
education shared what they knew,
but efforts to assure the complete-
ness and accuracy of this knowl-
edge were lacking.

To be sure, feminists and others
concerned about equal justice tried
to get the data to the judges.
Women lawyers who were part of
this early cadre litigating for
women’s rights in the early 1970s
adopted the strategy of using the
data-heavy amicus briefasameans
to educate in a traditionally ac-
cepted form. But there was no
assurance that judges would read
the dense material nor that they
would believe it. Even if they were
receptive, this kind of uninvited
contribution gave judges no sense
of personal discovery or the kind of
active learning that has the best
chance of affecting deeply held
beliefs and attitudes.

[fonly judges could teachjudges,
what was to be done? For the
decade beginning in 1969, theidea
sat on the back burner of the NOW
Legal Defense and Education Fund.
The staff referred to it as the
“impossible project.” Energy and
time were devoted to shoring up
the documentation of judicial
gender bias, in part through court-
watching projects, and to publiciz-
ing the problem through the me-
dia,

The National Judicial
Education Program to
Promote Equality for
Women and Men in the
Courts (NJEP)

In 1979 my path unexpectedly
crossed that of the NOW Legal
Defense and Education Fund. My
academic research on women in
the professions and on the status
of women in American institutions
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had led to my participation in one
of the Fund’s major conferences on
the family. There I learned about
its interest in finding someone to
design and launch the National
Judicial Education Program.

From my sociological perspec-
tive, it seemed as if the moment
had come when there was a way
through the impasse despite the
traditions that appeared to block
the path to reform of judicial gen-
der bias. I believed that a well-
coordinated and supported effort
undertaken at that particular point
in history might succeed in reach-
ing judges on this issue. Taking a
two-year leave from the University
of California, I became the found-
ing director of the NJEP and steered
the project for two years before
returning to academia. My suc-
cessor inthat postinlate 1981 was
Lynn Hecht Schafran, who contin-
ues to direct the program.

. The strategy upon which the
NJEP was established in 1980
rested on one key realization and
one fortuitous circumstance. The
key realization was that the con-
cern over gender bias was really
nothing different than a desire that
judges be true to their own ideals
of objectivity, fairness, and impar-
tiality. In other words, those seek-
ing equal justice-were not trying to
impose a feminist agenda in the
manner of a traditional interest
group. Rather, the goal was to
provide facts and new sensibilities
that would assist judges in doing
precisely what they were doing—
administering justice—only to do
so with greater fidelity to their own
ideals and with more precise knowl-
edge.

The fortuitous development that
enabled the project to engage in
effective education was the forma-
tion in 1979 of the National Asso-
ciation of Women Judges and its
subsequent decision to cosponsor
the NJEP with the NOW Legal De-
fense and Education Fund. Here
were bona fide members of the
judicial community, whose experi-

ences ranged beyond that of the
upper-middle-class white males,
who were ready to work with non-
judges to bring the necessary in-
formation to their colleagues. They
were able to understand and com-
municate to their peers the ideo-
logical compatibility of the ideas of
the women’s movement with the
core judicial norms of fairness and

One of the
common forms
of resistance
of judges to
information about
gender bias in the
courts was
the denial that

any such
bias existed.

impartiality. Most significantly,
these judges had credibility. When
they spoke of bias, they.spoke both
as wornen, often as the victims of
bias, and, simultaneously, as fel-
low judges with the objectivity and
fairness of mind that the office
requires. As mentioned earlier,
judges are expected to differ from
legislators in being above the po-
litical process, representing no
special group. When women judges
confirmed the existence of bias,
therefore, their observations had
to be taken seriously. And so they
were.

The efforts of the NJEP were
greatly facilitated by the early
endorsement of leading judicial
organizations, including the Na-
tional Center for State Courts, the
National Judicial College, the Cali-

fornia Center for Judicial Educa-
tion and Research, and the Ameri-
can Academy of Judicial Educa-
tion. The vision, commitment, and
courage of these people deserve
emphasis, for none of them had to
give the new program their back-
ing. They did so because they
became convinced by the evidence
that a problem did indeed exist
and because of their adherence to
the ideal of fairness to which the
Jjudiciary is devoted. These en-
dorsements demonstrate that the
eradication of gender bias has been
a project undertaken by men as
well as women in this field.

The NJEP's central purpose has
been to develop and introduce
courses into established judicial
education programs for state and
federal judges on the ways in which
gender bias affects the courts and
undermines fairness. Although
these educational efforts intro-
duced gender bias issues to many
judges during the program’s early
years, their effectiveness in chang-
ing attitudes and behavior was
Hmited in some important ways.
These problems have been dis-
cussed at length in the literature
on the NJEP.® But there is one par-
ticular obstacle of special interest,
for it turned out to be the direct
catalyst for the formation of the
task forces,

One of the common forms of
resistance of judges to information
about gender bias in the courts
was the denial that any such bias
existed in the particular judge’s
Jjurisdiction, even ifit was acknowl-
edged to occur elsewhere. The
NJEP was not equipped to deal with
this challenge. Given the difficulty
of obtaining high-quality data on
gender bias in the courts, neither
the NJEP staff norinterested judges
were in a position to gather this
evidence,

The success of the movement to
eradicate gender bias in the courts,
then, required that the individual
states collect concrete and specific
information about the ways in
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which gender bias operated in that
state’s judicial system. Talks pre-
sented by the NJEP's first and sec-
ond directors stressed this point
continuously. One judge, the
Honorable Marilyn Loftus, current
president of the National Associa-
tion of Women Judges, remem-
bered this message when she spoke
with Chief Justice Robert N. Wilentz
and New Jersey administrative
director of the courts Robert
Lipscher in 1982 about introduc-
ing judicial education about gen-
der bias in New Jersey.

Inresponsetoherletter request-
ing that he appoint a committee to
collect relevant data for the 1983
Judicial College, Chief Justice
Wilentz established a special one-
year Supreme Court Task Force on
Women in the Courts. (The task
force is now in its seventh year.)
The creation of this first task force
ushered in the second phase of the
national movement to eliminate
gender bias in the couris.

The gender bias
task forces

A dramatic burgecning of task
forces has followed. Similar enti-
ties were established in 1984 in
New York, Rhode Island, and Ari-
zona. Each subsequent year has
seen other task forces brought into
creation, usually by the chief jus-
tice of the state. A turning pointin
this development was surely the
August 1986 Conference of Chief
Justices in Omaha, Nebraska,
which had on its educational pro-
gram for the first time a panel on
gender bias in the courts. Today
the official gender bias task force
count is 27: 5 states are in the
exploratory phase; 17 are in the
data collection and report-writing
phase; and 5 are in the implemen-
tation phase. But even now, [ mmay
be out of date.

FUNCTIONS

The task forces have turned out
to be more than instruments for
the collection of state-specific data

on gender bias in the courts for use
in judicial education. Two further
functions are especially important.
First, the creation of a task force
transforms gender bias in the
courts from a problem “for women”
to a problem “of the judiciary.”
Second, the task force model rein-
forces the idea that any needed
reforms will be the result of self-

The task forces
have turned
out to be
more than
instruments for
the collection
of state-specific
data on gender
bias in the courts
for use in
judicial education.

scrutiny and of improvement from
within. This perception results
from the role of the chief justices in
creating the task forces and the
direct participation of judges who
serve on them along with lawyers,
community leaders, legislators and,
occasionally, social scientists.

As 1 have stressed already, the
judiciary may need periodic up-
dating and reform. But necessary
corrections of misinformation and
subjective bias need to come about
through internal reform, prefera-
bly led by judges who have, for one
reason or anocther, become aware
of existing shortcomings and who
have enough respect from peers
within the judiciary to press effec-

tively for improvement. This, of
course, is what the task forces do,
and it is difficult to conceive of any
other kind of body or initiative that
would accomplish this so well.

The task forces involve a broad
range of data-gathering techniques:
public hearings, surveys, reviews
of court decisions, special empiri-
cal studies, collections of existing
statistical data, private meetings
with attormeys, “listening sessions”
with laypeople, and other ap-
proaches. In each state, these
data are analyzed and interpreted
by the task force or by researchers
who have been retained to conduct
special studies and report to the
task force. What is essential here
is that the relevance and implica-
tions of these findings are assessed
by task force members themselves
for the judicial goals of fairness
and impartiality.

By combining standard data
collection techniques such as
public hearings and surveys with
original formats devised on their
own, the gender bias task forces
have organically developed into a
unique general form capable of
bringing to the attention of judi-
cial, legal, and lay communities a
wealth of information about the
actual practices of the courts and
the effects of these practices, in-
cluding judicial rulings, on the
administration of justice.

The task forces have gone be-
vond their original mission to be-
come vehicles for broad institu-
tional reform. This capability fol-
lows from the fact that the chief
justice is usually in a position 1o
authorize funds, compel coopera-
tion in data collection, endorse and
propose reforms, ensure their im-
plementation, and support judi-
cial education about gender bias
issues on an ongoing basis. Thus,
the agenda of task forces has ex-
panded to include such activities
as adding specific prohibitions
against gender-biased behavior to
codes of judicial conduct, intro-
ducing standards and rules of
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court, instituting statistical data
collection systems that allow for
ongoing monitoring of gender bias
issues, gender-neutralizing court
documents, jury instructions, and
recornmending improvements in
the work environment for court
personnel.

FINDINGS

The National Center for State
Courts makes available through
its clearinghouse thereports, docu-
ments, and other materials pro-
duced by the task forces. Informa-
tion is available on what the data
have shown in the substantive,
procedural, and administrative
areas that have been investigated.
No attempt will be made here to
surnmnarize the findings of the task
forces, for to do so would do a
disservice to the complexities of
their work. Nevertheless, I will
make some general observations
about them.

Overall, what most impresses
the reader of these reports is that
the problerns everywhere are gen-
erally the same. There are differ-
ences, of course, not only among
states but in different jurisdictions
within states, but essentially the
task forces as a whole are generat-
ing a consistent picture of the forms
of gender hias that permeate the
American state court system.?
Their findings confirm the studies
of the 1970s that I referred to ear-
lier, and they corroborate state and
national data currently being as-
sembled by academic researchers.
Theseinvestigations have also done
much more, however.

Task force inquiries add specific
detail about the nature, extent,
and consequences of gender bias,
which, as we have seen, is often
necessary in fostering acceptance
by individual judges of the fact of
bias in their own jurisdictions. New
or insufficiently examined forms of
gender bias are being brought to
light as well. For example, women’s
limited access to the courts, be-
cause of their generally inferior

economic position and some
judges’ and court systems’ dis-
taste for family law matters, is
ererging as a critical issue across
the country.
OUTCOMES

Without question, the task

forces have been successfuliniden-
tifying problems of gender bias.

Without question,
the task forces
have been
successful in
identifying

problems of -
gender bias.
But have
they actually
helped to
ameliorate them?

But have they actually helped to
ameliorate them? Thus far, there
has been only one systematic evalu-
ation of the work of a task force. It
is reported in Learning from the
New Jersey Task Force on Women
in the Courts: Evaluation, Recom-
mendations and Implications for
Other States, which Lynn Hecht
Schafran and [ wrote together.® In
this evaluation, we report that “the
Task Force's greatest accomplish-
ment in the state is also its most
subtle: creating a climate within a
court system in which the nature
and consequences of judicial gen-
der bias are both acknowledged to
exist and understoed to be unac-
ceptable in the New Jersey Courts.™®

This claim, I believe, will also be
true of most of the other task forces.
To the cutside observer, this may
not sound like much—facing up to
a problem is not the same as elimi-
nating it. In the context of the
judiciary’s need for insulation,
however, and of the traditions of
judicial education, this is a monu-
mental accomplishment. In less
than ten years since the term was
introduced, well-organized and
dedicated groups are constituted
by the profession’s leaders to scru-
tinize the problem, design solu-
tions, and monitor compliance with
reforms.

Inaddition, the task forces’ work
promotes equal justice by stimu-
lating change in bar associations,
by facilitating inquiries about bias
against minority groups, and by
creating state and national public
awareness of judicial gender bias
in the courts through its contact
with nonlegal organizations, lay
individuals, and the media.

The gender bias task forces
represent something genuinely
new. Judges in the past have
seldom been called on to reflect on
the role of their beliefs and atti-
tudes in perpetuating and en-
trenching systematic social injus-
tices. There was something simi-

lar in the jurisprudential legal

realist movement of the 1920s and
1930s, which first opened our eyes
to the wide variations in behavior
produced by judicial discretion.
But the legal realists focused on
the judges’ personal modes of
thought and attitude, rather than
on the way that judges may reflect
systematic cultural biases.” In this
vein, the realist writer Jerome
Frank called on judges to be psy-
choanalyzed. Salutary though that
therapy may be, the task forces are
presenting judges with more con-
crete and better targeted steps they
might take to eradicate bias.

The gender bias movement is
unique not only in terms of judicial
reformn; there has been no such in-
house investigation or reform in
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any other American institution or
profession. The closest analogy is
medical ethics, but that subject
recalls Mark Twain's complaint
about the weather, that is, though
everyone was talking about it, no
one was doing anything about it.
The huge interest in medical eth-
ics has spawned countless sympo-
sia, but no doctors’ group has been
constituted with a mandate to
gather data on biases and inequi-
ties in the health care system and
toissue recommended reforms and
monitor compliance. In contrast,
the gender bias task forces not
only survey the problems but im-
plement the remedies.

The road ahead

My focus on the past has beento
better see the future. All social
movements end—sometimes be-
cause their work is done, other
times because they cannot go fur-
ther. Right now it may be hard for
us to consider this a problem. Look
around: there are more task forces
every year, and the number of par-
ticipants is growing every day. And
our work is crossing national bor-
ders. Canadians are working on
the issues and are interested in
learning more about the task force
approach. Within the past six
months, I have received requests
for materials on task forces and
judicial education on gender bias
from the Netherlands, the Philip-
pines, [srael, England, and Greece.
Others involved in this effort have
had other suchrequests, lam sure.
In November 1989, when the Na-
tional Association of Women
Judges has its tenth anniversary
meeting in Washington, D.C.,
women judges from many coun-
tries will attend and be introduced
to this work. Our efforts are being
multiplied as the movement to
eradicate gender bias in the courts
gets international.

But while there is growth in the
number of task forces, we must
examine what has happened to
this movement in terms of its origi-

nal goals and commitments. Let
me speak candidly. From my point
of view—and it is only my view—
the future promises opportunities
not only for continuing our prog-
ress but also for getting thrown off
the track. As in all social move-
ments, there are what social scien-
tists call “tendencies” and “contra-
dictions” that may alter the move-
ment's direction and goals as new
people come into it with different
agendas and needs. Amid all the
splendid growth and effort, 1 see
the following five potential prob-
lems:

1. The focus has shifted from state-
specific data on judicial deci-
sion making and courtroom
interaction to broader perspec-
tives on gender bias in the courts
that look at the whole system
and at other court participants
such as jurors, prosecutors, and
the police. This trend is under-
standable, and is considered in
itself desirable, since gender bias
permeates the entire court sys-
tem. The problem for the task
forces is that broadening the
focus may also diffuse if, with

- the result that the judiciary does
not remain the main subject of
reform. As I have argued today,
the great merit of the task force
approach lies in its premise of
self-scrutiny and internal re-
form. Other groups can and
have studied other participants,
but the judges must study them-
selves. This is a historic oppor-
tunity that is unlikely to recur.
In my view, the resources of the
task forces should be focused
on the judges.

2. In some instances, the goal of
producing the final reports looms
so large that it threatens to
eclipse other activities task
forces should be undertaking
during their duration, such as
initiating judicial education and
planning for ongoing monitor-
ing and evaluation. Here, in-
deed, the tail begins to wag the
dog. The problem is not just

that important task force activi-
ties may be deferred but also
that the report will come to sig-
nify to task force members the
end of an arduous process when,
in an important sense, it is just
the beginning.

[ do not make this statement
lightly because I know full well
that operating a task force and
producing a report are enormous
jobs requiring prodigious energy
and commitment from staff and
task force members, who usually
do this work in addition to their
other demanding, sometimes full-
time, duties. Yet we must appreci-
ate the long-term nature of the
enterprise, or we will be like a
comet crossing the sky. The insti-
tutionalization of our gains through
judicial and legal education, ongo-
ing monitoring of gender bias, and
other means are as important as
the dissemination of the report
itself.

3. The third caution may sound
harsh. The task forces have
been aided in numerous ways
by women lawyers, who have
often taken the lead in calling
for their creation. But there
have been problematic conse-
quences stemming from their
participation as well. Task forces
seem to be attending more and
more to the problems of women
lawyers both inside and outside
the courts, extending in some
states into the problems con-
fronting women law students,
women attorneys in law firms,
andin the profession as awhole.
Gender bias against women law-
yers is indeed important and it
may also affect their ability to
represent their clients. Yet the
danger exists that by directing
the spotlight too intensely on
this area the task forces will,
ironically, take on the role of a
professional interest group. This
turmn of events would negate the
basis of their effectiveness, which
is their appeal to universal rather
than to particularistic interests
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and values. Just as important

is the question of which women's

interests are being protected.

The task forces mmust address

primarily the needs of the voice-

less, those who cannot articu-
late their injustices and have no
way to seek redress.

4. The media present a fourth
challenge to the task forces
hecause their attention is often
drawn particularly to women
lawyers at the expense of what
are, in my view, equally impor-
tant issues. We found in Cali-
fornia, for example, that report-
erswho covered the public hear-
ings at which the range of gen-
der bias issues were addressed
wrote mostly about women law-
yers, especially the prominent
ones. In so doing, they distorted
the nature of the movement and
diminished the seriousness of
the problem.

The Los Angeles Times, for ex-
ample, ran an excellent pre-pub-
lic-hearing article giving the his-
tory of the California Judicial
Council Advisory Committee on
Gender Bias and describing its
concerns. But its only coverage of
the nine-hour hearing in Los Ange-
les, attended all day by a woman
reporter who covers the courts,
was a briefitem in the “Only in L.A.
People and Events” column, which
cited a proposal by a prominent
feminist attormey—who had also
testified eloquently about inade-
quate child support—that the
courts should provide diaper-
changing tables in men’srestrooms
as well as women's. No doubt this
represents some sort of inequity,
but surely the powerful testimony
heard by the commitiee deserved
more coverage from the major Los
Angeles newspaper.

5. The final, disquieting feature of
some task forcesis the tendency
to focus on courtroom interac-
tion and to what transpires in
chambers and in professional
gatherings rather than on judi-
cial decision making in substan-

tive law. The pressures to drift
in this direction must be recog-
nized and countered. Gender
bias in courtroom interaction is
an easier issue to address, if
only because it elicits less resis-
tance from judges. Even judges
who harbor gender biases are
less likely to oppose these les-
sons than they are to rethink
the patterns of their decision
making. And it is much easier
for the press to report on a judge
calling a woman lawyer “Honey”
than it is to explain (or to under-

stand} what is biased about a

mutual order of protection in a
domestic violence proceeding.
But the task force’s great contri-
bution comes in identifying just
such substantive inequities and
pressing ahead in spite of the
resistance to education and re-
form.

Conclusion

Recalling the origins and the
progress of the gender bias task
forces is a rewarding endeavor. All
of us can take pride in what is
really aquite extraordinary achieve-
ment, one not foreseen even a
decade ago. My hope is that this
proud review can serve a further
purpose, which is to remind us of
both the movement's original goals
and the underlying reasons for its
success, The task force approach
addresses the problem of judicial
gender bias as a key fits its lock. It
is beautifully tailored fo the task of
premoting the basic judicial goals
of evenhandedness and fairness {o
all those who appear before the
bench. I do not believe that any
other entity or strategy could do as
well.

The news of progress in eradi-
cating gender bias is almost all
positive. Yet it is important to keep
an eye focused on the magnitude of
the problem yet unresolved. The
feminization of poverty continues
unabated, as do most of the other
problems that gave rise to the
projects we have undertaken.

These injustices, in truth, are the
fault of the society as a whole, not
just the judiciary, and they will
persist.

Nevertheless, we have an im-
portant role to play, and [ believe it
is an essential one. Sylvia Roberts,
speaking to me some years ago in
a philosophical mood, said, “We
should think of ourselves as water
on stone.” How apt the metaphor:
water on stone. Though the stone
ishard, and the water seems merely
to splash around it, eventually that
stone wears away, and the land-
scape is transformed. How fitting
that the water metaphor is the
expression of feminine power in
the Taocist philosophy of the Chi-
nese ancients. In our efforts to
eradicate gender bias in America’s

'\\ judiciary, we doindeed actas water

‘on stone, and, provided our ener-
gies keep flowing, the barriers to
full equality will indeed give way.
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